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ORDER

Per Sanjay Arora, AM

This is a set of three Appeals by the Assesseetddeagainst the Orders
dated 26/6/2012 by the Commissioner of Income Tappéals)-1, Jabalpur
(‘CIT(A) for short) dated 26/6/2012, dismissing ethassessee’s appeals

contesting his assessment and reassessment uatien 4&3(3) and u/s. 143(3)
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read s. 147 of the Income Tax Act, 1961 (‘the Awtreinafter) and that dated
13/11/2017 confirming the levy of penalty u/s. 2ZI){€) of the Act, for the
Assessment Year (AY) 2006-07.

2.1 The facts of the case in brief are that thessse, a partnership firm in
the business of providing services in relation tecteic installations and
authorized dealer for Godrej products, preferred appeal against its’
assessment u/s. 143(3) dated 02/9/2008, assessinigtal income at Rs.5.02
lacs, as against the returned income of Rs. 2¢s1 uring the pendency of the
said appeal, reassessment was initiated, and inemsessed vide order u/s.
143(3) read with s. 147 dated 17/12/2009, enharitiagncome for the year to
Rs. 6.85 lacs. Penalty proceedings u/s. 271(1)écgalso initiated in respect of
income additionally assessed u/s. 147 and, acaydipenalty levied at Rs. 60,
275. The assessee filed appeal against both thhideesas well. The quantum
appeals were taken up together for hearing byiteedppellate authority. The
Id. CIT(A), as explained by Sh. Usrethe, the Id.u@sel for the assessee,
observing two appeals for the same year, which warehis view not
permissible, suggested withdrawal of one of thema,, gua the original
assessment. This was accordingly done, clarifyinag the grounds of the said
appeal be considered as part of the appeal aghmseassessment order. Vide
the impugned orders dated 26/6/2012, however,dh€IT(A) has dismissed
both the quantum appeals, stating the same to haga withdrawn by the
assessee, which the assessee seriously disputesovaard which he would
advert to Gd. 1 for both the years before the Trdbu There is no, or possibly
could not be any, reason for the assessee to aithis’ appeals, and that too
for both the years, which had been pending adjtidicaon merits for so long,
having been filed on 10/10/2008 and 20/01/2010 eesgely qua it's
assessment and reassessment. The only concesdiom dysessee, and that too
on being given to understand by the Id. CIT(A) ttiegre could not be two
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appeals against one, final assessment, was to rawthdne, i.e., against the
original assessment, on the condition that the mpsuassumed therein be
considered as forming part of the other appealn egestated in Gd. 1 of the
appeal against the original assessment (ITA 15210a4B). The letter dated
20/6/2012 by the assessee explaining this was Wilgd the office of the Id.
CIT(A) on 27/6/2012.

2.2 So, however, the Id. CIT(A) having dismissethitibe appeals limine,
l.e., as withdrawn, which could not but be givere duedence; the Id. counsel
also failing to explain as to why, in that case #ssessee did not file the letter
dated 20/6/2012 on that date itself or immediatkgreafter, but only after the
passing of the impugned orders a week later, orduthyt not file a rectification
petition/s before the Id. CIT(A). The assessee veasprdingly, required to
procure and produce the copy of the applicationth® order sheet entry/s; the
impugned orders referring to one in each of thamnfthe office of the Id.
CIT(A) as well as file an affidavit averring thectaal contentions being made.
The asseessee reporting non-cooperation from tideoszce, the Id. Sr. DR
was asked to produce the record of the assesgg@ala with the office of the
Id. CIT(A), and the hearing adjourned for 15 daj/be assessee was, on its’
part, also asked to independently pursue the mattkeithe said office. As there
was a change in the incumbent Sr. DR on the net¢ dé& hearing, i.e.,
05/8/2021, with she pleading ignorance of the dines by the Tribunal, and
the assessee statingst@atus quo, i.e., no response from the office of the Id.
CIT(A) on account of it facing acute manpower shge, the hearing was
adjourned, with the same directions, to 31/8/20Pere was however no
improvement in the matter thereat, with both thdiga reporting no response
from the said office. This is indeed unfortunatee ®8at as it may, it was
decided to proceed with the hearing, and adjudicatthe basis of the material

on record after hearing the parties in the matter.
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3. | have heard the parties, and pursued the ralaberrecord.

3.1 The assessee’s principal grievance, raisedgyeral grounds of appeal for
ITA 152/2013, is the summary dismissal of its’ apisegnasmuch as these are
claimed to have not been withdrawn, i.e., conttaryhat stands stated in the
impugned orders, and which forms the basis of #id summary dismissal.
Sure, it is only the appellate record of the offafethe Id. CIT(A) that could
exhibit as to what actually transpired, as weltreescontent of the application/s
or concession, if any, made by the assessee bkérren first appeal. If, as
stated in the impugned orders, the assessee haallaatithdrawn its appeals
before the Id. CIT(A), the same stand rightly dissedin limine, and there
could be no cause of grievance, for this Tribumalnterfere in the matter.
However, as the same is not furnished, the matbeddvhave to be necessarily
decided, and is being so done, on the basis otitkeamstantial/surrounding

evidence.

3.2 To begin with is the question as to why woulg aerson withdraw his
appeals. He has nothing to loose. At worst, thesalspwould stand dismissed
on merits. In the facts of the case, the asseskxtEs dated 20/6/2012, filed on
27/6/2012, i.e., a day after the date of the imgagarders, is nevertheless the
only contemporaneous material, and substantiatesaisessee’s stand. The
impugned orders were in fact communicated to tisessee on 19/3/2013, i.e.,
much later. The facts as narrated by Sh. Usrethe imafact also been stated in
the ‘Statement of Facts’ (SoF) accompanying Formtl3® prescribed form for
filing an appeal before the Tribunal. The GroundisAppeal assumed in this
regard, together with the SoF, form part of theeasse’s appeals, duly verified.
There is accordingly no reason not to give due @agite thereto, particularly
in the face of absence of any contrary materialemord. The Grounds alleging

illegal and incorrect summary dismissal of the &bpare accordingly allowed.
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It is, however, at the same time, made abundar#grcthat if the
assessee had, in respect of any of the orders wefgeence, actually withdrawn
its’ appeal/s, the Revenue is at liberty to move Tribunal for the restoration
of the said Grounds, and adjudication thereof afr@$is is as the withdrawal
of its’ appeals, which is stated in the impugnedeos to be per an application
dated 26/6/2012q(a ITA 152/Jab/2013) and order sheet entry dated/261&
(qua ITA 153/Jab/2013), is essentially a matter of factd which cannot and,
therefore, ought not to be decided on the basia pfesumption. An actual
withdrawal, where so, only implies that the asseds#s misled this Tribunal.
The affidavit dated 19/7/2021 furnished by the asse during the course of
hearing (copy on record) is hon-committal and iguaterms. Also, the letter
dated 20/6/2012 supra, having been furnished wighoffice of the Id. CIT(A)
after the closure of the hearing and, in fact,ghssing of the impugned orders
on 26/6/2012, though included therein, cannotctijrispeaking, form part of
the paper-book by the assessee. Sure, the Reveagheto have presented its’
case before the Tribunal properly, but not doing véould not mean an
abrogation of its’ rights or that a misrepresentatby the assessee would be
allowed to prevail. No right accrues or would inorethe basis of an untruth or
misrepresentation. That fraud vitiates everythsg well-known maxim in law,
case law on which, as well gsia misrepresentation, is legion, obviating the
need for any elaboration here. Though the same ga#®wut saying, a
reservation of right for restitution in favour dfet Revenue is considered proper
in the facts and circumstances of the case, i.eh & view to balance the
interest of the partiester se, guided solely by the consideration of not causing
prejudice to either side and the following injunctiby the Apex Court i€IT v.
Walchand & Co. (P.) Ltd. [1967] 65 ITR 381 (SC):

e the expression is intended to define the juasdn of the Tribunal to deal with
and determine questions which arise out of theestHmatter of the appeid the light
of the evidence, and consistently with the justice of the case. In the hierarchy of

authorities the Tribunal is the final fact-findibgdy: its decisions on questions of fact
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are not liable to be questioned before the HighrCdthe nature of the jurisdiction
predicates that the Tribunal will approach and dieche case in a judicial spirit and
for that purpose it must indicate the disputed tjaes before it with evidence pro and
con and record its reasons in support of the detisThe practice of recording a
decision without reasons in support cannot butelverely deprecatedpg. 384)

Clearly, though, the withdrawal of an appeal on ltlasis that its’ Grounds be

considered as part of the other appeal, not witkidygs no withdrawal at all.

3.3 | decide accordingly.

4. Coming to the case on merits, the appeals sbdbken up in seriatim. The
only issue in the appeal against the original assest (ITA No. 152/Jab/2013)
is the adhoc disallowance of the expenditure on Conveyanceyvéllag,
Boarding & Lodging, Site Expenses, and Telephoné&hWeference to the
assessment order, read out during hearing, ShtHésweould submit that there
Is no finding by the AO in respect of any infirmigttending the assessee’s
claims, i.e., save the expenditure on conveyangewloich only the AO has
commented, ostensibly on the basis of the matpr@luced before him, as to
the claim being not properly substantiated. Thathis disallowance of the said
expenses is purely arbitrary and not preceded linased on any finding by the
AO in their respect. This is found correct, witle td. Sr. DR failing to rebut the
same. There is as such no factual basis for the disallowances, i.e., other
than of the conveyance expenditure, and are thereicected to be deleted. As
regards the disallowance of conveyance expenditilre, AO is clear and
definite in his finding in the matter, based onexamination of the material
before him, and which has not been rebutted inmaagner, i.e., including as to
its quantum and, at any stage, including before Tine same is accordingly
upheld. The powers of the assessing authority enntlatter of assessment are
plenary and, two, estimation is integral to assesgnThe same is accordingly

upheld, and the assessee gets part relief. | dacwadingly.
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5.1 The second appeal, i.e., against the reasses@na No. 153/Jab/2013),
raises a single issue, being the disallowance ohnuigsion expenditure,
claimed at Rs. 1,82,656, and supposedly paid to ¢mei Trading Co.,
Jabalpur. The assessee challenging the reopersedf, ithe same shall be
considered first as, if the assessee succeedoihehe issugua merits of the

said disallowance does not survive for considenatio

5.2 The assessee’s cagp@ the initiation of the reassessment proceedings is
that the same is based on an invalid reason, wkanils as under: (PB-II, pg. 1)

‘Assessee firm filed return of income for Asstt. ¥2806-07 on 31-10-2006
declaring total income of Rs. 3,54,440/-. Case sedscted for scrutiny under CASS
and assessment completed determining total incoms.&,02,440/- on 02/09/2008.

However, as per information received from ACIT,.G1), Jabalpur, in one of
his case commission paid to M/s. Kirti Trading @a@s disallowed on the basis of
statement recorded by him of the proprietor of fwen, Smt. Divya Shah on
18/12/2007. In her statement Smt. Divya Shah caiegty denied to carry on any
business herself.

In the above case, assessee has shown paymentnohiszion of Rs.
1,82,656/- to M/s. Kirti Trading Co. In view of thabove findings, the alleged
commission expenses to M/s. Kirti Trading Co. shdyrthe assessee in its profit and
loss account is disallowable.

In view of the above, | have reasons to believe itttbome chargeable to tax to
the extent of Rs. 1,82,656/- for Asstt. Year 200&3@s escaped assessnient

During the course of the assessment proceedingsagbessee being unable to
produce Smt. Divya Shah, she was summoned by the ah® who filed a
written reply stating of not being the proprietdr M/s. Kirti Trading Co.
(KTC), as well as per a reply filed on her behalt@ahaving not undertaken any
transaction with the assessee-firm. The AO accghgisummoned Sh. Dilip
Shah, the proprietor of KTC, who, citing medicabgnds, did not appear before
him. In view thereof, the AO disallowed the comnussexpenditure, which

had been allowed, in whole, to KTC.

6. | have heard the parties, and perused the rabterirecord.
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6.1 The assessee’s case is two-fold. One, that Ddgya Shah being
admittedly not the proprietor of KTC, the payee¥ijrand whose statement is
the basis for the reopening, the same obtainsmgelo The second legal aspect
raised by the assessee is the invalidity of thgag¢sessment as there is no
disallowance on the grourmgba which the assessment was reopened, i.e., the
statement of Divya Shah, but has been effecteth@masis of the failure of Sh.
Dilip Shah, the karta of the HUF proprietor of KT, appear and depose
before the AO.

6.2 Coming to the first aspect, the argument iglvdl/hen Ms. Divya Shah,
the stated proprietor of KTC, to whom commissiogaiast services rendered,
has been admittedly allowed by the assessee, st@tshe is not doing any
business, it raises serious doubts as to the gemess of the commission
expenditure claimed by the assessee in respebeddid firm inasmuch as the
proprietor denies being in business, so that tbetdd be no provision of any
services to the assessee, or to any other fontater. However, when she later
denies being the proprietor of KTC through a wntteply furnished in the
reassessment proceedings, her statement, whickoléoe reason to believe
escapement of income in respect of the expenddiloeved by the assessee to
her firm, is lost. Of what value, one may ask, & ktatement when she, as it
transpires subsequently, is not the proprietor ®CR Her denying doing any
business herself becomes consequential to her stating to be not the proprietor of
KTC, also clarifying thus to be not engaged in any other business. The rationale
and live nexus between her said statement, i.e.,téingible material and
information with the AO, and the reason to believeler-assessment, obtains
no longer. That is, there is no reason to believe s

| am conscious, when | say so, that she has noedeéer relationship
with KTC, which, where so, would be the first thisge would have saidin

fact, why would anyone be in the first place required to and, in any case,
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actually make a statement on behalf of a firm, if he has no relation or
connection therewith? For all one knows, she may be the wife of ShipDil
Shah, the karta, or otherwise a member of DiliphSiflJF) and, thus, actively
involved in the business of KTC. Why, it could allse that she may be the
proprietor at the time of her first statement, antiso at the time of her written
reply to the AO, so that both the apparently catttary versions are correct,
and the reason to believe, as recorded, holdactneven the assessee also has
not, at any stage, including before the Tribuni@tesl so, and it is therefore not
its’ case that Divya Shah is not related to or emted with KTC, and which,
rather, where so, would be the first thing it wos&y. That is, were she to be a
stranger to the said firm, further clarifying oftdaowing her or of her having
nothing to do with the said payee-firm, and whostead, was the contact
person/s thereof, and with whom it therefore inteed, and that therefore her
statement dated 18/12/2007 was of no consequenceth® contrary, the
assessee does not state anything in the mattenvhicth constitute the basic
facts of the case.

So, however, the fact of the matter is that theraathing on record to
show that she was the proprietor of the firm KTC18/1.2/2007, the date of her
statement relied upon in forming the reason toeleli or indeed anything to
link her with KTC. Rather, given the reason recddthe relevance of her
statement is only where the same is delivered byirhdner capacity as the
proprietor of the said firm. It is only the fact bkr being regarded as the
proprietor of the said payee-firm that made hetestant relevant and led to the
reason to believe that the commission expenditnoeirred and claimed in
respect of her said firm was not genuine. Thdtes,said statement ceases to be
of relevance and, consequently, impugn the assesdaan/return if she is not
its’ proprietor. This is as all she has said in Btement, as per the reason

recorded — which only can be considered at thigests that she is not doing
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any business herself. As such, even if she webe tdosely associated with the
said firm, her statement does not in any mannet teaany reason to believe
that the claim of commission allowed by the assedeethe said firm is not

genuine and, thus, as to the escapement of incamedssessment.

It was open for the AO, and in his absence byldhér. DR, to show,
with reference to her statement, that she had adkdged or admitted to be the
proprietor of KTC, and that therefore the reasorbétieve cannot be faulted
with. After all, all that is required to validater@ason to believe is that it is an
honest belief, helthona fide, as to the escapement of income from assessment
(Raymond Woollen Mills v. ITO [1999] 236 ITR 34 (SC)). The AO, however,
does nothing of the sort. There is no referencthénassessment order to her
statement, which has also not been made a paheofecord by the Revenue.
The AO, rather than pursuing and examining hernmeh as it was her
statement that led to the reason to believe, alvendh@r, and proceeds to
guestion Sh. Dilip Shah, accepting him to be ingtéa proprietor of KTC, i.e.,
as the karta of his HUF. It would all therefore elegh on her statement, not on
record, or for that matter any other material whicihmed the basis of the AO
regarding her as the proprietor of KTC in the fiptace. If she has therein
admitted to being the proprietor of KTC, the reasenrecorded by the AO
cannot be faulted with despite her later denyingAstditional material would
in that case be required to be brought on recoektablish the veracity of her
contrary statements, which could only be in thesseasment proceedings. The
onus in either case, though, is on the AO inasnagsche cannot proceed further
In the matter of assessment before establishindpéieg the proprietoiThis is
as, where not so, he has proceeded/proceeds on a wrong premise. The AO,
however, has not done so, rather, proceeds to ega8h. Dilip Shah, i.e., as
the proprietor of KTC. In doing so, he defeats ¢wen case inasmuch he thus

acts contrary to the reason recorded. In fact, @remerits he, in drawing an
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adverse inference against the assessee in vieweohan-attendance of Sh.
Dilip Shah, misleads himself. This is as Sh. Slsafig, and not the assessee’s —
who rather has the right to cross examine him sea# any adverse statement,
witness. The Revenue has, in sum, completely bdtcipethe case, if any, it
could have set up. Considered which-ever way, &ed as there is nothing on
record to show that KTC did indeed provide any iees/to the assessee during
the relevant year, for which the commission hasnbakowed thereto and,
rather, Divya Shah has clarified during the courde the reassessment
proceedings to not having any transaction with th&sessee-firm, no

disallowance could hold in the facts and circumstéarof the case.

6.3 Itis wholly unnecessary, in view of the foregp to travel to or consider

the other legal ground (refer para 6.1) by the ssese
6.4 | decide accordingly, and the assessee succeeds

7. The third appeal (ITA No. 06/Jab/2018), whichalgnges the levy of
penalty u/s. 271(1)(qua the disallowance of commission expenditure allowed
by the assessee to KTC, is rendered consequentiaview of the
unmaintainability in law of the said disallowanc®lain fact, of the assessment.

The same is accordingly allowed. | decide accoligling

8. In the result, subject to the caveat statecat B.2, the assessee’s:
a). quantum appeal (ITA 152/2013) is partly allowed
b). quantum appeal (ITA No. 153/2013) is allowed a
). penalty appeal (ITA 06/2018) is allowed.
Order pronounced in the Open Court on September 28, 2021

Sd/-
(Sanjay Aap
cdountant Member
Dated: 28/09/2021
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